
TRUMP UPDATES 2018:  Trump’s Treatment of International Treaties, Immigrants and 

Refugees [Link] 

I. Overview:  

 In December 2016, Wong Fleming gave a presentation on Trump’s potential effect on 

businesses subsequent to his appointment as president of the United States.  In December 2017, 

Wong Fleming published a follow-up article on about President Trump’s Effect on Treaties and 

International Agreements, covering topics from the North American Free Trade Agreement to 

international agreements like the Trans-Pacific Partnership and the Iran Nuclear Deal.  This 

article is an update of the initial presentation and last year’s article on Trump, and includes some 

additional new topics of interest.  

II. Treatises:  

A. North American Free Trade Agreement (NAFTA)  

 The North America Free Trade Agreement (“NAFTA”) as it was formally known, was a 

treaty between the United States, Canada, and Mexico, signed into effect on January 1, 1994.1 

Controversial at the time, NAFTA gradually eliminated most tariffs and other restrictions on free 

trade among the countries.2  With the exception of a limited number of agricultural products 

traded with Canada, most remaining restrictions on free trade among the countries were fully 

eliminated by 2008.3   

 On January 23, 2017, Trump signed an executive order to renegotiate NAFTA4, with the 

intention of obtaining a more favorable deal for American workers5, as promised during his 

presidential campaign in 2016.  Renegotiations of NAFTA commenced on August 16, 20176, and 

continued for approximately an entire year.7  The U.S. and Mexico resolved an auto 

manufacturing issue back in August while the U.S. and Canada worked on issues surrounding the 
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dairy industry.8 When the U.S. and Mexico first reached an agreement to revamp NAFTA, 

Canada was initially left out of the deal.9  However, the three countries struck a new trade deal 

on September 30, replacing NAFTA with the United-States-Mexico-Canada Agreement, or 

USMCA.10  Canada agreed to sign on to the trade deal just hours before a midnight deadline, 

having come to an agreement about U.S. access to Canadian diary markets.11  The USMCA sets 

new rules for auto manufacturing that are meant to incentivize the automobile production in 

countries that pay higher wages.12  The new agreement also allows American dairy farmers 

easier access to Canadian dairy markets to sell their products – what the U.S. wanted – while 

retaining a tribunal to resolve trade disputes that arise between the countries – what Canada 

wanted.13   

The following table presents a brief comparison of NAFTA and USMCA: 

 NAFTA 

 

USMCA 

Car Production 

 

To qualify for zero tariffs, 

automakers had to produce 62.5% 

of a vehicle’s content in North 

America.  

 

Vehicle content threshold 

increased to 75% to qualify for 

zero tariffs.  

 

 

An increasing percentage of parts, 

maxing out at 40% by 2023, for 

any tariff-free vehicle must come 

from a “high wage” factory – one 

that pays a minimum of $16/h.14  
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Dairy Market  Restrictions by Canada on dairy 

products imported from the United 

States, giving Canadian products an 

advantage on international markets 

against American markets.  

 

Opens the Canadian dairy market 

to more exported American dairy 

products; eliminates a Canadian 

program that gives an advantage to 

Canadian sellers of certain milk 

products; creates a list of cheese 

names that the U.S. and Mexico 

can market without restriction in 

their respective countries.  

 

Grocery stores in British-

Columbia are also no longer 

allowed to sell British Columbia-

only wines on certain shelves and 

must stock American wines 

alongside them.  

 

Dispute Resolution Chapter 19: a dispute resolution 

mechanism that allowed for a panel 

of representatives from each 

country to handle challenges of 

certain actions, like the imposition 

of tariffs.  

  

Canada successfully kept Chapter 

19 in USMCA.  

 

Countries agreed to eliminate the 

Investor-State Dispute Settlement 

between the U.S. and Canada, 

which allowed investors to sue for 

relief from actions of foreign 

countries.  

  

 

 The USMCA has been sent to Congress for a 60-day period of review, during which 

Congress can suggest changes.15  Trump cannot sign the deal until this 60-day period is over.16  

Further, given the Democratic win of the House during the recent midterm elections, the 

USMCA is not quite the done deal as portrayed by Trump.17  For instance, House Democrats are 

particularly concerned over the car production provisions briefly aforementioned in the table 

above.18  Specifically, their concern is over the provision that requires an increasing percentage 

of parts to be produced in a high-wage factory providing a minimum wage of at least $16 an 

hour.19  Given that the minimum wage requirement is not indexed to inflation, House Democrats 
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are seeking more details on how the deal will be enforced and questioning whether the $16-an-

hour benchmark is sufficiently high to prevent the shifting of jobs from the U.S. to Mexico.20  

The House will also first consider the USMCA under the constitutional provision which 

mandates that revenue bills originate in the lower chamber.21  According to senior administration 

officials, a vote could take up to nine months, or longer.22  

B. World Trade Organization (WTO) 

The World Trade Organization (“WTO”) is an international organization that regulates 

over 98% of global trade among 164 member countries,23 serves as a forum for negotiating trade 

agreements, settles trade disputes between its member countries, and supports developing 

countries.24  The WTO replaced the General Agreement on Tariffs and Trade (“GATT”) on 

January 1, 1995, which had regulated interstate commerce since 1948.25  The United States has 

been a member of the WTO since its establishment in 1995.26  Trump has repeatedly suggested 

withdrawing the U.S. from the WTO.27  However, such a move would throw international trade 

systems and economies into chaos.28  The associate director of the Cato Institute’s Herbert A. 

Stiefel Center for Trade Policy Studies lists these three “big losses” that would result:  

1. It would mean that the US could be faced with higher trade 

barriers in all of its major export markets, as these countries would 

no longer be bound by their promises to lower tariffs on US goods 

or not to discriminate against US goods …  

2. It would also mean that countries who are not parties to separate 

[free-trade agreements] with the US would no longer be subject to 

enforceable obligations to protect US intellectual property 

3. It would mean that the US would not have a good enforcement 

mechanism to address foreign trade barriers.29 
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Trump would also need the approval of Congress to pull the U.S. out of the WTO, and it 

is unlikely that he would be able to obtain such an approval.30  

Trump has also blocked the appointment of new members of the Appellate Body (AB) of 

the WTO, which now only has three out of the seven seats filled.31  The AB is “effectively the 

supreme court of world trade”, and Trump’s actions leave the bare minimum of judges to rule on 

international disputes.32  In August in this year, Trump also decided to take unilateral action and 

double tariffs on steel and aluminum imports from Turkey33, which violates WTO rules.34  In 

response, Turkey initiated a dispute complaint with the WTO over Trump’s additional tariffs.35  

Both sides have 60 days to find a solution to the dispute, and then the issue will go to the WTO 

Dispute Settlement Body.36 

III. International Agreements  

A. Trans-Pacific Partnership (TPP)  

The Trans-Pacific Partnership (“TPP”) was signed by 12 countries on October 4, 2015 – 

Australian, Brunei Darussalam, Canada, Chile, Japan, Malaysia, Mexico, New Zealand, Peru, 

Singapore, United States, and Vietnam.37  Under the agreement, the countries agreed to “promote 

economic growth; support the creation and retention of jobs; enhance innovation, productivity 

and competitiveness; raise living standards; reduce poverty in our countries; and promote 

transparency, good governance, and enhanced labor and environmental protections.”38  Though 

the TPP was signed by then-President Obama when he was still in office, it was not ratified by 
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Congress.39  On January 23, 2017, Trump withdrew the U.S. from the TPP, just three days into 

his presidential term.40   

Contrary to certain predictions that the U.S.’s withdrawal would come as a blow, the 

remaining 11 countries have moved forward and have not been waiting around for Trump and 

his administration to change its mind.41  Since the U.S.’s withdrawal, several regional and 

bilateral trade negotiations have been completed.42  Other countries have been negotiating 

increased market access while leaving the U.S. behind.43  For instance, under the Japan-Europe 

agreement, Japanese tariffs on European beef will decrease from 38.5% to 9% over the course of 

15 years. 44  This means that U.S. beef exporters will be stuck with the 38.5% tariff and will 

make it harder for them to compete.45   

On March 8, 2018, the 11 member states signed The Comprehensive and Progressive 

Agreement for Trans-Pacific Partnership (“CPTPP”) without the U.S., though it leaves open the 

door and possibility for re-entry by the U.S.46  CPTPP, the successor to the TPP, includes 

reductions in tariff and non-tariff barriers among its members, and will take effect on December 

30, 2018.47   

B. Paris Agreement 

The Paris Agreement was adopted on December 12, 2015 at the twenty-first session of 

the Conference of the Parties to the United Nations Framework Convention on Climate 

Change.48  The agreement entered into force on November 4, 2016, “thirty days after the date on 

which at least 55 Parties to the Convention accounting in total or at least an estimated 55% of the 

total global greenhouse gas emissions have deposited their instruments of ratification, 
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acceptance, approval or accession with the Depositary.”49  To date, 184 of 197 Parties to the 

Convention have ratified the agreement.50  The primary purpose of the Paris Agreement is to 

battle climate change, to expedite actions needed for a sustainable low carbon future.51  The 

Agreement aims:  

[T]o strengthen the global response to the threat of climate change 

by keeping a global temperature rise this century well below 2 

degrees Celsius above pre-industrial levels and to pursue efforts to 

limit the temperature increase even further to 1.5 degrees Celsius. 

Additionally, the agreement aims to strengthen the ability of 

countries to deal with the impacts of climate change.52 

 The U.S. had previously pledged to cut greenhouse gas emissions in the country by as 

much as 28% from 2005 levels by the year 2025, under former President Obama.53  However, in 

August 2017, Trump announced that the U.S. would be withdrawing from the Paris Climate with 

the possibility of rejoining “if the terms improved for the United States.”54  According to Trump, 

the Agreement is “[one] that disadvantages the United States to the exclusive benefit of other 

countries.”55  Trump has repeatedly described climate change as a hoax, even tweeting that “[t]he 

concept of global warming was created by and for the Chinese in order to make U.S. 

manufacturing non-competitive” (though he later claimed that he was joking).56  Further, radical 

right-wing organizations, funded by the fossil fuel industry, largely influenced Trump’s 

campaign.57   These organizations also “pumped millions” into his inauguration,58 and his 
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appointees at Environmental, Energy and Natural Resource Management agencies lacked 

expertise or experience but were appointed because of their close ties to the fossil fuel industry.59  

Since Trump’s withdrawal announcement, there have been two major negotiating 

sessions in Germany at the Framework Convention on Climate Change headquarters.60  The U.S. 

State Department has showed up at each of these sessions, despite the U.S.’s withdrawal, 

because under the Agreement, no country was supposed to be able to withdraw until November 

4, 2019 (three years to the day in which the agreement became effective).61  In addition, the 

withdrawal process itself will take three years, so despite Trump’s ability to unilaterally 

announce withdrawal of the country from the Agreement, the earliest date on which the U.S. can 

even withdraw is November 4, 2020, one day after the 2020 presidential election.62  This means 

that Trump’s withdrawal from the Agreement is hollow, and that if a new president is elected in 

2020, he or she can re-sign and accept the Agreement.63  

While opinion polls show that Americans are becoming increasingly concerned about 

climate change and are finally beginning to realize that climate change is a current and not future 

issue, the issue unfortunately has become largely partisan.64  The Trump administration has also 

attempted regulatory rollbacks of policies established by former president Obama intended to 

reduce climate change, like the Clean Power Plan, though this has been met with challenges and 

litigation by states and environmental groups.65  As a result of Trump’s withdrawal, business 
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leaders, who were supposed to be acting on climate change, are now unsure of how to act.66  

However, all nations have officially maintained that they will continue to stick with Paris, in 

spite what the U.S. has announced.67  While this might appear to be good, if the U.S. fails to 

follow through, other countries might find it more challenging to maintain their own 

commitments.68  In addition, while the U.S. has not made any dramatic turns in its emissions 

trajectory, even if it achieved the goals of the Obama administration, the reduction in emissions 

would still ultimately be too little – as the second largest global emitter of greenhouse gases, the 

U.S. will need to do much more to reduce its emissions. 69   

C. Iran Nuclear Deal  

The Iran Nuclear Deal was signed by six “world powers” in 2015 – the United States, the 

United Kingdom, Russia, France, China, and Germany – under the Joint Comprehensive Plan of 

Action (“JCPOA”).70  The purpose of the initial deal was to block the four potential paths that 

lead to building a nuclear weapon.71  Simply put, the Deal cuts off Iran’s access to: “highly 

enriched uranium at Natanz Facility, highly enriched uranium at Fordow Facility, weapons-grade 

plutonium, [and] covert attempts to produce fissile material.”72 With the deal, all 4 pathways to 

building a nuclear bomb are blocked; without it, Iran merely needs approximately 2-3 months to 

produce one bomb’s worth of material.73   

In 2017, Trump announced that he would not recertify the deal, but his decision to 

disavow the agreement stopped short of completely unraveling the agreement.74  However, on 

May 8, 2018, Trump officially declared that he was withdrawing from the deal, “unraveling the 

signature foreign policy achievement of his predecessor Barack Obama, isolating the United 

States from its Western allies and sowing uncertainty before a risky nuclear negotiation with 

North Korea.”75  As a result, the U.S. will not only re-impose the harsh sanctions it had imposed 

on Iran prior to the deal, but is also considering new penalties that will be drawn up by the 

Treasury Department.76  President Emmanuel Macron of France, Chancellor Angela Merkel of 

Germany, and Prime Minister Theresa May of Britain have also pointed out that the Untied 

Nations Security Council resolution that endorsed the Iran Nuclear Deal remained the “binding 
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international legal framework for the resolution of the dispute”, which brings up the possibility 

that the U.S. will be found to have violated the Security Council.77  

Five months after Trump’s withdrawal, Iran continues to comply with restrictions under 

the Iran Nuclear Deal, while the remaining five countries attempt to find solutions around 

Trump’s renewed sanctions on Iran.78  States that import Iranian oil have been pressured by U.S. 

officials to reduce purchases or face severe sanctions that came back into effect on November 

5.79  On September 24, the other five countries met at the United Nations to address “practical 

proposals” to offset U.S. actions and to protect “legitimate business” dealings with Iran.80  While 

at the United Nations, Trump stated, “We ask all nations to isolate Iran’s regime as long as its 

aggression continues”.  However, it appears that the U.S. is the one being isolated, as top leaders 

criticized Trump one after another.81   

D. Transatlantic Trade and Investment Partnership (“TTIP”)  

The Transatlantic Trade and Investment Partnership (“TTIP”) is an agreement between the 

United States and the European Union, and will “help unlock opportunity for American families, 

workers, businesses, farmers and ranchers through increased access to European markets for 

Made-in-America goods and services.”82 Among other things, TTIP intends to boost economic 

growth and add to the over 13 million American and EU jobs already supported by transatlantic 

trade.83  

In January 2017, Trump formally abandoned the TTIP and “declared an end to the era of 

multinational trade agreements that defined global economics for decades”84, and subsequently 

imposed tariffs on steel and aluminum on European Union countries and other trading partners.85  

However, on March 29, 2018, U.S. Department of Commerce Secretary Wilbur Ross announced 

that the Trump administration was willing to resume TTIP negotiations, but Trump subsequently 

added to tensions by calling Europe a “foe”.86  On July 25, 2018, Trump met with the president 

of the European Commission, Jean-Claude Juncker and agreed to a trade truce, where both sides 

would work on lowering tariffs and other trade barriers.87  While Trump claims this as his own 

victory, what he is currently pursuing is pretty much the same as what former President Obama 
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pursued through the TTIP.88  Even though no significant trade deal was produced, the two sides 

seem to be working towards the possibility of one,89 though Trump is “known to quickly change 

his mind and mood”.90   

IV. Immigration and Asylum   

Since Trump’s appointment in January 2017, his immigration policies have been a hot 

topic of discussion.  As a whole, Trump’s immigration policies mirror economic nationalism 

and reverses decades of U.S. immigration policy.91  Trump’s immigration policies revolve 

around six primary areas:  

1. Rescind deportation referrals for immigrants who arrive[] in 

the U.S. as children 

2. Restrict travel and work visas from eight countries 

3. Increase screening of refugees while cutting staff 

4. Funding for a border wall with Mexico 

5. Reviewing the H-1B visa program 

6. Propose curbs on legal immigration92 

In 2017, the Trump administration took action on the following:  

• Banned nationals of eight countries, most majority-Muslim, 

from entering the United States. 

• Reduced refugee admissions to the lowest level since the 

resettlement program was created in 1980. 

• Reversed the decline in arrests of unauthorized immigrants in 

the U.S. interior that had occurred during the last two years of 

the Obama administration. 

• Cancelled the Deferred Action for Childhood Arrivals 

(“DACA”) program, which is currently providing work 

authorization and temporary relief from deportation to 

approximately 690,000 unauthorized immigrants brought to the 

United States as children. 

• Ended the designation of Temporary Protected Status for 

nationals of Haiti, Nicaragua and Sudan, and signaled that 

Hondurans and possibly Salvadorans may also lose their work 

authorization and protection from removal in 2018.93 
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DACA 

Not all of Trump’s actions have held up in court.  For instance, when the Trump administration 

cancelled DACA last year, it arbitrarily gave Congress a deadline of March 5, 2018 to provide a 

solution to replace DACA.94  However, on January 9, 2018, the U.S. District Court in San 

Francisco overruled Trump and held that those eligible for DACA cannot be deported until the 

matter is resolved in court.95  On January 26, 2018, Trump released an immigration plan that 

would replace DACA and provided a 12-year plan to citizenship for illegal immigrants who 

arrived in the U.S. as children.96  On April 24, 2018, the Federal District Court of the District of 

Columbia held that that Department of Homeland Security had to explain its reasons for 

canceling DACA, and if it failed to do so in 90 days, it had to resume processing DACA 

applications.97  On August 4, 2018, a federal judge upheld his previous order to revive DACA.98  

On November 8, 2018, DACA was upheld by the 9th U.S. Circuit Court of Appeals.99 

Refugees 

 On March 6, 2017, Trump issued an executive order, banning refugees for 120 days 

unless they already had been scheduled to travel.100  This year, Trump’s administration cut the 

staff that conducts clearance interviews overseas, escalated the screening process for refugees, 

and also doubled the number of refugees to be screened.101  As a result, refugees who were 

scheduled to arrive fail to arrive, donated items sit in storage rooms collecting dust, and refugee 

transportation vans remain unused.102  Assuming that refugees continue to trickle into the U.S., 

only an estimated 20,000 refugees will make it – the lowest number seen since the Refugee Act 

was passed in 1980.103  

Asylum Seekers 
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 Trump has also been working on eliminating the appeals process for asylum seekers and 

is seeking to deport anyone at the border without documentation.104  The Trump administration 

also separated children from their parents at the border as a method of dissuading other 

undocumented immigrants.105  Trump also attempted to restrict asylum applicants to designated 

ports of entry, but overruled by a federal district judge, because this would allow the 

administration to close the border entirely.106  On October 31, 2018, Trump sent 5,800 soldiers to 

the Mexican border, where a caravan of Honduran refugees were seeking asylum from dangerous 

conditions in their home country.107  Some argue that the “bottleneck” in Mexico is created by 

Trump, because instead of sending people capable of processing asylum applications, Trump is 

sending soldiers.108  Of course, Trump has no intention of letting in more asylum seekers, and 

simultaneously sends a message to Central Americans that it will not be easy to cross into the 

U.S.109 

 On November 9, 2018, Trump announced new restrictions to deny asylum to migrants 

who illegally enter the U.S., in a further attempt to prevent refugees from entering the country.110  

However, immigrant advocacy groups maintain that under U.S. law, refugees are allowed to 

apply for asylum regardless of how they entered.111 On November 20, 2018, a District Judge of 

San Francisco issued a nationwide restraining order barring enforcement of Trump’s November 

8 policy, preventing Trump’s administration from denying asylum to illegal migrants, stating that 

Trump had violated a “clear command” from Congress that allowed for such applications.112  

The judge also stated, “Whatever the scope of the President’s authority, he may not rewrite the 

immigration laws to impose a condition that Congress has expressly forbidden.”113  Under 

current U.S. immigration laws, foreigners who arrive on American soil and are afraid to return to 

their home countries are allowed to request asylum to prevent deportation.114  A U.S. asylum 
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officer then interviews the individual to determine if the person’s fear of persecution is credible, 

and if so, the individual is then assigned a court date and released from custody.115 

Legal Immigration 

Trump’s administration has also sought to drastically reduce legal immigration.116  

Despite Republican control of both houses of Congress for the past two years, Trump and his 

administration have failed to do so.117  However, the Trump administration is now attempting to 

bypass Congress through the regulatory process, in order to achieve its goal.118  Under the 

administration’s proposed regulations, working- and middle-class people who are “likely” to 

receive Medicaid coverage or other public benefits, based on government predictions, will find it 

harder to obtain green cards and visas.119  The administration is basing its proposal on a statutory 

provision enacted in 1882, “under which most immigrants who are otherwise eligible for green 

cards and most nonimmigrants seeking admission to the United States on a temporary basis must 

show that they are not ‘likely to become a public charge’”120    

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
115 Id.  
116 Sarah Pierce & Andrew Selee, Immigration under Trump: A Review of Policy Shifts in the Year Since the Election, 
MIGRATION POLICY INST. (Dec. 2017), https://www.migrationpolicy.org/research/immigration-under-trump-review-
policy-shifts.  
117 Shawn Fremstad, Trump’s “Public Charge” Rule Would Radically Change Legal Immigration, AM. PROGRESS (Nov. 
27, 2018, 10:00 AM), https://www.americanprogress.org/issues/poverty/reports/2018/11/27/461461/trumps-
public-charge-rule-radically-change-legal-immigration/.  
118 Id.  
119 Id.  
120 Id.  



_______________________________________________________________ 

December 6, 2018 | by Yian Pan, Associate at Wong Fleming  

 

Yian Pan is an Associate at the Princeton Office of Wong Fleming and concentrates her practice 

in Commercial Litigation, Intellectual Property and Trial, Insurance Defense and Coverage. 

Ms. Pan received her JD from Rutgers University, where she graduated cum laude and was 

Senior Articles Editor of the Rutgers University Law Review. 

Prior to joining Wong Fleming, Ms. Pan worked as a Legal Intern for a major news organization 

researching and analyzing bankruptcy courts and executory contracts in the oil and gas 

industries. 

 


